STATS OF YERMONT
ENVIRONMENTAL ROARD ’
lc v.Ss.A. CHAPTER 151

RE:  Quechee Lakes Corporation Fi ndings of Fact, .
P.O Cox 85 Concl usi ons of Law and !
Quechee, Vernont 05059 Order - Land use Permts

#31n364-EE and ﬂ3w0365—EB§

This is an a%peal from rand Use Permits #3wW0364 and :
#3w0365 i ssued on February 4 and February 9, 1981 by the !
District #3 Environnmental Comm ssion, the first of which

aut horized the creation of a seven-lot subdivision consist- |
ing of one condomniumlot and six residential lots, and the ;
construction of 28 condom nium units known as "The R dge"; l
and the second of which authorized the creation of a 13-lot ;
subdivision for single famly honmesites in the Town of Hart- t
ford, Vernont. The appeal was filed by the Vernont Agency

of Environmental Conservation on March 6, 1981. On March 74, |
1981 the Environnental Board appointed Leonard U. Wilson, ,
Chairman of the Board, to conduct the hearing on this appeal ,
as an admnistrative hearing officer, with the consent of the
parties, pursuant to Board Rule 17. Hearings were held on ‘
April 9 and April 15, 1981 with Chairman W/l son presiding. |
The follow ng parties participated in the hearing:

Applicant, Quechee Lakes Corporation, by Catherine w.

Scott, Esq. _ |
Appel lant, State of Vernont Agency of Environnental |
Conservation by John I1. Chase, Esq.

The hearing was recessed pending subm ssion of requests
for findings and conclusions by the parties. On Play 14, 1981
the Environmental Board heard a report fromthe hearing offi-
cer, determned that the record was conplete, and adjourned i
t he hearing. ’

Fi ndi ngs of Fact

Criterion 8A

W find that this project, if built as proposed, wll not
destroy or significantly inperil necessary wildlife habitat. i
This finding is based upon the follow ng facts:

1. The pro?osed project wll occupy approximtely 55 !
acres of an area of approximtely 150 acres currently
used by deer for winter range. Deer w ntering areas
("deeryards") are critical habitat for the survival ;
and wel'l -being of white-tailed deer in Vermont. Deer
tend to concentrate in deeryards that provide adequate
browse, favorable exposure, and protection from deep
snows and predators. Adequate deeryards are neces- !
sary to sustain the population, nutrition, and

/5's.



reproductive performance of deer in Vernont.

The State of Vernont has established a mapping
programto identify these critical areas which
appear to occupy approxi mately 4% of the land area
of the State. The director of nap%ing program
Lawrence Garland, testified that this project wll
be located in the center of an existing deeryard

of approxi mately 150 acres, which has been mapped
as a critical deer wintering area since 1975. More
recent investigation by M. Garland and Dr. Ronald
Morgan, applicant's expert, revealed recent wnter |
deer use, although the extent of the use was in
di sput e.

Because recent winters in this area have been mld, !
evidence of light winter browsing in recent years

is to be expected, and we do not find this evidence
di spositive of the dispute. W do find that this ;
area is a winter deeryard. This decision is based !
upon a consideration-of its aspect, |ocation, vege-
tative cover, and past and continuing evidence of

its use by deer in winter. *

2. The project here under consideration will not destroy
or significantly inperil the winter-deeryard habitat
at issue in this appeal.

If this project were to be viewed in isolation fromthe
surrounding area, we would conclude that devel opnent or tne ]
project would destroy the w nter deeryard existing on the ,
site. However, based upon the evidence presented, we find '
that the utility of this habitat will in reality be destroyed [

|
t

or significantly inpaired by surrounding devel opnent that
has | ong been pl anned and approved for construction. In
this context, we find that the appellants have failed to
carry their burden of proving that this project will in
reality have any significant inpact on necessary wildlife
habi t at .

a. The project under appeal is part of a naster plan

for the Quechee Lakes Devel opnent, a |arge-scale ;
resort planned to consist of at |east 603 condom ni um
units and 1335 single famly hones, |ocated on

approxi mately 5,000 acres. ~The devel opnent al so
contains a significant amount of |and owned by the
Quechee Lakes Landowners Association (Q.LA), which

i's dedicated for open space or developed for active |
recreational uses.

b. The Rroject site under consideration is close to
the heart of the entire Quechee Lakes project, and
is in an area that has been carefully reviewed and



approved for relatively high-density devel opnent.

The project site is close to central water and sewer
facilities, and to the village center and ngj or
recreational facilities of the QLLA.  The site is

al nost conpletely surrounded by existing or approved

devel opment at relatively high densities. It is
bounded on the west by the Quechee-Wst Hartford

road, the developnent's main street: on the north
and east by approved and privately owned |ots and
by the 24-unit Quechee Hol | ow condom ni uns; and

on the south by approved homesites and the 28-unit
Sugar H Il condom niumproject. Wthin one-quarter
mle of this site there are at |east 37 small hone-
sites and at l|east three other major condom nium
projects, conprising 108 condom niumunits. Mst

gf_fpese approved devel opnents have not yet been
uilt.

c. The project site is part of an identified deeryard
of approximately 150 acres. Apart from the 50-acre
site in question, nost of that deeryard is already
approved for devel opnent and likely to be devel oped
in the near future. W find that the continuing
construction and occupation of homes and condo-

m niunms both within and around this deeryard will
in a very real sense destroy the viability of the
W nter range area now under consideration.

d. The appellant has failed to show how this SO acre
island of deeryard, surrounded by high density
residential devel opnment, and a heavily-used highway,
could continue to serve as critical natural habitat
once al ready-approved devel opnents are conpl et ed.
Appel | ants' own study, introduced to denonstrate
the presuned effects of human activities on exist-
ing deeryards (Exhibit $4), reveals that a deeryard
is rarely observed within 1/4 mle of high-density
devel oprent . Because of the surroundi ng develop-
ment, the project site will lose its utility as
critical deeryard even if the presently proposed
project is not devel oped.

Concl usi ons of Law

Criterion 8A of Act 250 states that "(a) permt wll
not be granted if it is denonstrated b% any party oPposing
the applicant that a devel opment or subdivision will destroy
or significantly inperil necessary wildlife habitat ...".
For the reasons stated herein, we have found that the
aﬂpellants have failed to carry their burden of show ng that
this devel opment would in reality have such an effect on the
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deeryard sought to be protected. W believe that the Act
requires this Board to review devel opnent proposals in their
conplete context, not in a vacuum While we are sensitive
to our responsibility under Criterion 8A (See e.g., In Re
Peter Quille, March 18, 1980), we do not believe any environ-
mental 1nterest would be served in this case by precluding
construction on a relatively small site in the heart of a
maj or project that has been thoroughly planned, and in |arge
measure, already publicly-approved, sold, and devel oped.

For the reasons stated, we have found it unnecessary to pro-
ceed to findings of fact on the subcriteria of Criterion 8A

ORDER

_ The appeal of the Agency of Environmental Conservation
is denied. Jurisdiction over this project shall return to
the District Environmental Commi ssion.

Dated at Montpelier, Vernmont this 28th day of May, 1981.

ENVIRONMENTAL BOARD

By ?\\C"\M&M

R char_d H Cowart
Executive Oficer
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